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STATEMENT OF ISSUES 


The appellant presents the foliowing issues for xeview: 


I. Did the Cou.t err in failing to accept the defendant's plea 
of guilty to taking property without right? 
II. Were the deZendant's stacements to Officer Michael 'J. Falzone 


at the police precinct inadmissable undex Miranda v. Arizona? 


III. Should the Court have granted a defense motion for acquittal 


= {! 
for insufficiency of evidence and corroboration as to unauthorized use? 


IV. Were notes of Officer Falzone of statements made by defendant 


| 
Jencks material and if so, should Officer Falzone's testimony been 


stricken for failure to produce said notes? 
| 


V. Was Officer Thomas W. Young qualified as a motor vehicle 


theft expert regarding confidential serial numbers and their inter- 


pretations or alternatively was his testimony as to the same inad- 


missible as a violation of the best evidence rule. 
VI. Did the Court err in admitting into evidence a "pop type" 
rivet as illustrative of the type rivets in affixing serial numbers 
by the manufacturér-of 1956 Ford model vehicles? 
VII. Was the use of the indictment by government ceenee on cross 


examination of the defendant improper? 


Rule 8(d) Statement 


This case has not previously been before this Court. 


Reference to Rulings 
This appeal is from a judgmene of conviction and commitment 
uncer Seccion 5010(b) of the Federal Youth Corrections Act after 


jury verdict of guilty on a one count indictment charging unauth- 


orized use of a motor vehicle, 22 D. C. Code 2204. Said judgment 


was imposed on October 17, 1969. 


SUATEWENT OF THE CASE 
2 OB 


The defendant was charged in a one count indictment with un- 


aucuorized use on or about Auguse 28, 1968, of a motor vehicle of 
William O. Porter. Jury trial August 7 and August 11, 1969, re- 
sulted in a verdict of guilty. Defendant was sentenced on October 
17, 1969, under Section 5010(b) of the Federal Youth Corrections 
Act before the Honorable Howard F. Corcoran. 

Immediately prior to trial on Augus: 7, an effort was made by 
the defendant co withdraw his plea of not guilty to unauthorized use, 
and plead guilty to the misdemeanor of taking property micheee right. 
During interrogation by the Court with reference to the proffered 
plea, the defendant answered the inquiry of the Court as ito whether 
he had taken away the property of another without right to do so 
with a "no". The Court then ordered the trial to commence, (T.A-1-A-3). 

The complainant, William 0. Porter, of 4718 H Street, N. E., | 
testified as to the ownership by him of a tan 1956 Ford Club sedan, 
which on or about August 28, 1968, had been referred to a repairman, 
James Twyman, because of a battery problem (T. 10-11). The car: be- 
came missing from Mr. Twyman's premises, the J. C. Garage at 932 
Union Court between close of business at 6:00 P. M. on or about that 
date and 8:00 A. M. the following morning (T. 37). The vehicle was 
then reported stolen. 

A week or two later, Mr. Porter observed a vehicle which he 
claimed was his, at S. Dakota and Farragut Streets, N. gE. | This Ford 
was tan, as Mr. Porter's had been, but had been painted white, as to 
the doors and trunk area (T. 16-19). Mr. Porter reported his initial 
observations to Officer Michael Falzone of No. 12 Precinct, and Fal- 


zone with the complainant went to the car and made observations (T.-13). 


& few days later, complainant and also Officer Falzone, again re~ 
turned to the car which was at the same location and car was in- 
pounded (T. 14). 

The identifying characteristics claimed by Mr. Porter, in 
addition to make, model and color, were the tires, floor mats, 
dashboard, tools, stickers and item claimed to be the toy of his 
son, (T. 13, 21+28). In addition, rear window on one side would 
mot go all the way down (T. 34-35). There was testimony that Mr. 
Porter's keys fit the door locks and ignition, but not the back 
lock as it had been punched out of the trunk (T. 48). In making 
examination of the vehicle, the trunk was raised up and entry made 
into the vehicle (T. 24, 48); 

A serial plate Govexmment*s exhibit 1) was attached to the 
vehicle with two metal type screws (T. 47-48). From all the identi- 
fying features claimed by Mr. Porter, plus the possession of keys 
stated preceding, Officer Falzone impounded the car because he felt 


that there was "strong enough reasonable evidence**" (T. 48-49). 


The defendant, who claimed the same car to be his and reported 


it stolen, had conversations with various officers. A Miranda hear- 
ing was held at this juncture, (T. 51-97). Officer Falzone, having 
been aware of the fact that Hinton had reported the car involved, 
stolen from him, contacted the defendant to come down to the pre- 
cinct, where he was questioned by Officer Falzone (T. 52). Officer 
Falzone questioned the defendant as to his registration and title 
and difference in paint (T. 52-53), portions of the vehicle involved 
that keys Hinton had, fit (T. 54) and then allowed the defendant to 
leave (T. 54). On cross-examination it was shown that Officer Fal- 


Fas 
zone had contacted Mr.”Hinton on the 12th, and that the. vehicle had 


Gee 


Lech cupeimced on che Lith (f. 58). The defendant was not advised 
of his Miranda rights when he came to the precinct at the Officer's 
request (T. 59). Mr. Falzone conceded that there was probable cause 
for him to impound the car (T. 60). He denied that he felt that Mr. 
Hinton could be involved in a wrongful taking and claims that the 
sole purpose of Mr. Hinton's coming to the precinct at his invitation 
was so that he might receive his automobile by showing proof of own- 
ership (T. 60). Mr. Hinton did not receive the vehicle, even though 
he had title, registration for the vehicle and the tag and serial 
numbers were correct (T. 61). The car was not released to ur. Hinton 
(Tf. 61). Despite denying suspicion of the defendant, Officer Falzone 
did not feel title or registration was sufficient to See the car 
to him and this was also true even though Mr. Hinton had oe that : 
operated the ignition (f. 62-63). The Officer also contended he had 
scraped layers of paint from the car as a result of information re- 


ceived from the defendant (T. 66-67). 


In the Miranda hearing, outside the premises of the jury, Officer 


Thomas W. Young, of the auto-theft unit also testified, Officer Fal- 
zone had contacted him on September 9 and September 12 (r. 68-69). 
Officer Young had interrogated the defendant the morning of September 
23 after Mr. Hinton had been arrested the evening before én the 22nd. 
The arrest warrant was applied for on September 17 (T. 76). 

The Court sustained the defendant's objection to officer Young's 
testimony on the grounds of a violation of the Mallory doctrine (T. 96). 
The Court overruled the defendant's Miranda objection to officer Fal- 
zone's testimony (T. 96). The Court was of the opinion that Miranda 
was inapplicable, in that the defendant (a) was not in custody and, 
(b) no probable cause for his arrest at that time, <here were con- 


flicting claims to the vehicle and suspicion had not focused (2. 85-92). 
a6 = 


_ ta. wes vesumed in the presence of the jury and Officer Fal- 
zone’s testimony aforesaid was in substance repeated, In addi-ior, 
he testified that as to the paint discrepancy, the defendant stated 


that he had taken the car co Earl Scheib's Paint Shop and had the 


car painted tan and that in addition, he finally was in the process - 


of painting <he car partly white at the time it became missing. De- 
fendant identified che car that had been impounded as being his 

(T. 102-103). Officer Young of the auto cheZt unit had come to No. 
12 precinct and in che presence of Officer Falzone and who had seen 
under the front hood and on the battery casing, another serial number 
(T. 107). 

In addition to the items mentioned by Mr. Porter, there had also 
been found in the car glove compartment rolls of film and shaving 
lotion (TI. 111). 

In the course of cross-examination of Officer Falzone it appeared 
he had made hand written notes of his conversation with the defendant 
but did not have them with him in Court. This officer gave officer 
Young the information from which a detailed application for the war- 
rant of the arrest of the defendant was made allegedly from Officer 
Falzone's memoty. The defense moved for production of the notes pur- 
suant to the Jencks Act claiming the burden was on the government to 
satisfactorily explain absence of these notes and/or to strike the 
Officer's testimony. This was denied by the Court on the grounds that 
such notes would not have constituted Jenks Act material; that it 
would be hearsay to Officer Falzone and he would not be impeachable 
by the same (T. 116, 119-124). 

Officer Young then testified and the government offered him as 


an expert on the identification o£ automobiles based upon five years 


af 


experience in the auto theft unit and attending en auto theft semi- 


nar. Defense objected (Z. 120-150). the Court mo-~ ere as <0 

wi. feet. wi whe ritacsse: training and held him qualified as an 
expert (T. 131-132). £ficer Young was permicted to testify over 
defenses’ objection .nd as to the registration of certain D. C. tag, 
number (T. 133. and ac to another serial number found on the vehicle, 
which was referred <. ac « confidential serial number (T. 134-136). 

He further tectifie+ th: on the vehicle involved the sarin) plates 
were affixed by < 2op type rivet whereas the serial aoe govern- 
ment's exhibit 1 was affixed by metal type screws (T. 136). Officer 
Young also testified as to what the various numbers in the confiden- 
tial serial number indicated as to model, year, place of manufacture 
club sedan, etc., and the fact that the serial plate did not belong 

to the car (T. 136-138). On cxrose-examinsation, it was conceded that 
the Officer was not on the police force in 1956. That confidential 
serial numbers are not placed on the vehicle by the police ee 
that presumably the vehicle had been manufactured by the Ford Company 
and that the source of the interpretation of the so-called Rontivent t= 
serial number would be the Ford Motor Company and that the Officer was 
not a representative of that company and not in the business of etter 
ing or screwing on serial numbers, nor was he employed by the manufac- 
turer in the attachment of either the serial plates or the confidential 
serial numbers (T. 140-141). The Officer was relying soa some pub= 
lication for interpretation for meaning of the confidential serial 
numbers put out by the FBI or National Auto Theft Agency. The Officer 
was not employed by publishing source (T. 141-143). The defense ob= 
jected to the testimony of the Officer as to the interpretation of the 
confidential serial number as being inadmissible. This was denied 


(T. 144). -7- 


The government moved the admission of its Exhibit 1 (serial number 
peace) aid Lauidi. + (pop cype rivets originally of the kind put on by 
the manufacturer bul crigiua iy aoc Jound on che ca~ iavoivez}. he 
fost. ehdertod co Extbic 4. but both exhibits were received into evi- 
dence (T 148-149). The government then rested and defense moved for ac- 
quittel on the grounds that there was no proof as to use of the vehicle 
in question by the defendant on or about August 28, 1968, as charged. 
The motion was cenied (7 149-152). 

Walter Rober= Paige, testizied Zor the defense thac he knew Mr. Hin- 
ton and was in the vehicle involved with him on or about Augus= 4, 1950 
(T. 153-154). The defendant cestified he concended the vehicle was his 
and thac he purchased ic in March of 1968. Tt was originally biue and 
white and became missing during a civil disorder in April, 1968. He 
found the vehicle approximately two weeks later, at which time it was 
brown. It remained this way until early August, at which time the de- 
fendant commenced to paint ic with a whice brush. The day after che - 
defendant had the vehicle parked on S. Dakota and Farragut Streets and 
it became missing and he reported it stolen (T. 164-167). Defendant 
claims various items mentioned by Mr. Porter to be his. The Court re- 
fused to allow the defendant to be interrogated by his counsel in refer- 
ence to specific items that the government had referred to in examination 


of its witnesses in chief, on the grounds chat this was leading (T. 170). 


Defendant did identify rolls of film and after-shave lotion found in the 


car, as his. He claimed the rolls of films to be that of a wedding of he 
and his wife, which wedding took place on January :20, 1968 (T. 171). He 
denied that he told Officer Falzone that he had taken the car to Earl 
Scheib's (T. 173). He claimed the tools found in the car were his 
(7.173). He denied chere were any toys or children's items in the car 
when it became missing in September (T. 174). 


ome 


| 
Over objection, the government was allowed on cross ex- 


amination to show the defendant the indictment in the case and asked 


cis aefencan: ic tc when he was charged with having stolen the car 


(v. 177). | 


ARGUMENT 


=, The Defendant's Plea Of Guilty To The Misdemeanor Of Takin 
Property Without, Right Should Have Been Accepted Or Alternatively 


The Proffer Explored Further Before Refusal Of Acceptance In 
Compelling Defendant To Trial. 


The defendant offered to plead guilty to the lessor included 
offense of the misdemeanor of taking property without right. In 
response to the Court"s inquiry as to whether the defendant took 
property of another without a right to do so, the defendant stated 
"no", The Court without further to do, directed trial. (TA-1-A-3). 

Under rule 11 of the Rules of Criminal Procedure, the Court may 
refuse to accept a guilty plea and in addition the Court is not re- 
quired to so accept the same unless it is satisfied that there is 


a factual basis for the plea. Concededly, there is similarity 


between the instant case and that of McCoy v. U. S., 124 U.S. App. 


D.C. 177, 363 Fed. 2d 306, wherein the defendant likewise offered to 
plead to taking property without right on a like charge of unauthorized 
use, which plea'was similarly not accepted and defendant found guilty 
at trial of the felony charge. As in McCoy the question is was 
there an abuse of discretion in the refusal. 

The defense submits that the Court in its interrogation of 
the defendant regarding his plea, stopped short and should have 
ascertained why the defendant was offering to plead guilty if he 
denied upon inquiry, taking the property without right. 

“an accused, though believing in, or entertaining doubts 

respecting his innocence, might reasonably conclude a 

jury would be convinced of his guilt and that he would 

fare better in the sentence by pleading guilty; or for 

other reasons he might wish to avoid further contest: 

'Reasons other than the fact that he is guilty may 


induce a defendant to so plead*** and the right of the 
defendant to so plead has never been doubted. He must 
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oo y.tei.ce? tu guise for niuself ia this respect.'" McCoy 
ve U.S., supra. 


Whatever the technical elements of taking propeicty with 
right and without presuming upon possible distinction as to its 
being more appropriately the lessor included of the etfense of 
larceny as opposed to unauthorized use, it should be noted ithat 
unauthorized use does not involve at least two elements which are 
normally essential to larceny, namely (1) wrongful taking 2) with 
the intention to permanently deprive the owner. As a consequence 
those that may be guilty of an unauthorized use need not be guilty of 
an initial wrongful taking. The defendant, may therefore, have very 
well felt that he could not respond affirmatively to the question 
as to whether he had taken the property without right. It is 
further submitted that the Court was sufficiently aware, and if 
not, could speedily been made aware, from the evidence to be 
proffered by the government as well as the conclusion of the 
defendant and his counsel that trial would reasonably cone lude in 


a guilty verdict. In view of all relevant factor, including the 


nature of the charge and the misdemeanor to which the plea was 


proffered, the Court should either have accepted the same or made 


further inquiry. 
| 

"Particularly when a plea is to a lessor offense than the 
one charged, we should be slow to deny both the defendant 
and the government a disposition that both believed to be 


in their best interests." Pettyjohn v. U. S., 21, 666, 
11/17/69 rehearing denied, opinion of J. Bazelon, Po7 -- 


"The plea may be accepted ‘even though defendant accompanies 
his plea with a statement that he is not guilty, on a4 
determination that incriminatory evidence establishes 

such a high probability of conviction as to satisfy the 
requirement that there be a factual basis for the plea 
before judgment can be entered thereon.’ Griffin v. U,S.; 
No. 21495, 11/21/68, p. 4, ___ U.S. App. D. C. ___, Bruce 
v. U, S., 126 U. S. App. D.C, 338, 379 F2d 113. 
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= try Invest: sation Was Focused On The Defendant 
Ang Failure. By "Officer Faizone To Give Miranda juoznings To 


Defendant Made It Error In Admitting Defendant's Statements 
To Him. 

T-2 complainant, Porter, made observations of the vehicle in 
question while it was on the street on at least two occasions in 
the presence of Officer Falzone, (T. 13-14). He claimed the car 
from alleged numerous identifying characteristics, (T. 21-28, 


33-35, 47-48). From the foregoing, including alleged possession 


of keys te the vehicie on Yorter, Officer Falzone felt there was 


"strong enough reasonable evidence” and probable cause for impounding 


the vehicle, which he did, (T. 48-49, 60). 

The defendant, who had reported the vehicle stolen, went to 
the precinct with Officer Falzone where the impounded vehicle was 
located, at Officer Falzone's request. Although Officer Falzone 
denied suspicion of the defendant and that the purpose of having 
Mr. Hinton come to the station at his invitation was so that he 
might receive his automobile by showing proof of ownership, 
nevertheless, he did not release the vehicle to Hinton, even though 
the defendant ostensibly had title and registration for vehicle, 
together with tag and serial number identification, and ignition 
keys, (T. 60-61). The defendant was permitted to leave the 
station, but from the information Officer Falzone had obtained in 
large part from him, affidavit in support of application for arrest 
warrant for defendant was shortly thereafter made out and defendant 
taken into custody. The entire conversation of the defendant with 
Officer Falzone at the police precinct was admitted, but no Miranda 
warnings had been given the defendant when he came to the precinct, 
(T-59). The Court was of the opinion that the situation was non- 
Miranda for reasons that appear to be non-custodial, no probable 
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couse fe icrect at tre time, a proper investigation as to 
conflicting claims to the vehicle without focusing suspicion, 
(T. 85-92). 

As to probable cause for arrest, it is to be noted that the 
Officer felt that there was sufficient evidence to believe that the 
vehicle belonged to the complainant Porter, at least to éngjound the 
vehicle, and that he disbelieved the defendant and moins must 
have felt that the defendant kad violated the law in some respects 


was evidenced by his failure to release the vehicle to the | defendant 
despite the defendant's having all indicia of ownership. Prior 
investigation, (Porter's information), plus information received 
from the defendant, coupled with the alleged confidential serial 
number check-out, constituted the basis for the affidavit in 
support of application for arrest warrant for the defendant taken 
out a few days after the precinct interrogation. 

Under the circumstances it would appear that there was probable 
cause for the arrest of the defendant at the police precinct from 
all actions of the Officer and that suspicion had more than focused 
on the defendant. The situation might more aptly be described as 
the spider and the fly, and the mere fact that the spider allowed 
the fly to leave the web for the nonce does not render the situation 
as lacking custodial, if such talisman be required. It is submitted 
that the posture of the matter at the poldce precinct had left the 
channels of investigation and run ‘nto the shoals of custodial 
interrogation. The matter had gone beyond a street scene 
investigation and into a focused interrogation. The forbidden 
shoals of Allen had been reached, Allen v. U-S., 129 U.S. App. D.C. 
61, 390 F. 2d 476. Even innocent questions, when asked of a 

| 


suspect in the inherently coercive atmosphere of a police station 
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nuy creat re impression that the questions mist be answered, 
and cannot thus be considered voluntary in the sense required by 
Miranda, Proctor vs. U.S. - U. S- App- D.C., - 404 F. 2d 819. 


III. There Was Insufficient Proof Of Use And Acquittal Should 
Have Been Directed. 


“any person who, without the consent of the owner shall 

take, use, Operate, or remove, or cause to be taken, used, 

operated, or removed**, an automobile or motor vehicle 

and operate or drive or cause the same to be operated or 

driven for his own profit, use, or purpose, shall be 

punished**", 22 D. C. Code, 2204. 

Defendant was charged and found guilty under the above statute 
of unauthorized use of motor vehicle by the complainant Porter on 
or about August 28, 1968. Obviously, the defendant was not and 
could not be charged with unauthorized use prior to the time the 
vehicle became missing on the 28th of August. The defendant 
claimed the vehicle to be his. Other than his own statements 
that the vehicle had been his since March or April of 1968, and 
the inference that conceivably ©. might be drawn from this claim 
of ownership, there was no direct proof of taking, using, operating, 
driving, or removing, or causing the same to be done. Unauthorized 
use is not larceny nor it was intended to be. If he is charged 


with unauthorized use, then he must be brought within that statute 


by competent proof. 


In Eastway vs- State (1926), 189 Wis. 56, 206 N.W. 879, 


the defendant contended that a prior acquittal of larceny of a 
car marred his trial and conviction on a subsequent charge of 
unauthorized use of the same car and that the latter was a lessor 
included offense of the former. The Court held they were 
separate offenses; that the charge in the instant case under the 
State statute was "any person, who shall take, use and operate 


EG 


any automobile, ** without the consent ee the owner thereot*s", and that 


a necessary element of the offense of which the defendant was convicted 
was that he operated the car upon a public highway of the eave (under- 
scoring supplied). 


In Stevens vs. U. S. (1963), 115 U. S. App. D. C. 332, 319 F.2d 733, 
Geferid@ant Stevens and Mackey were arrested in a stolen car with Stevens 
driving and Mackey a passenger. Both were convicted of unauthorized use, 
Mackey on the theory of aider and abettor of Stevens. On srpeie case 


was reversed as to Mackey. Court stated at page 735: 


"No evidence in the record establishes a guilty 
knowledge on Mackey's part that he knew Stevens was 
using the car without authority of the owner, and such 


evidence is indispensible to hold Mackey absent of ac- 
tual use of the car by him.**" (underscoring supplied) 
| 


There is no proof of absent statements of the defendant of actual - 
use by him in the instant case. In addition, whether his statements be 


deemed confession or admission as to the essential elements of unauthor- 


ized use, there is not the requisite corroboration required by law, Smith 


vs. U. S., 348 U. S. 147, Opper v. U.S., 348 U. S. 84, Naples v. U. S., 


y ) U. S. App. D. C. 278, 344 F.2d 508. 


IV. Officer Falzone's Notes Of Statements Made To Him By The Defendant 


Were Jencks Act Material And His Testimony Should Have Been Stricken = 
cause Of Non-Production Of Notes. : 


Officer Falzone, evidently made notes of statements made by the de- 
fendant to him at the police precinct during SOE EES He testitied 
as co what the defendant had told him, and further claimed that infortha- 
tion from the notes was given to Officer Young, which was used in the 
affidavit in support of application for arrest warrant for defendant. 
Defense's motion for production of these notes, and/or pacigfactorily, ex- 
plain their absence or strike the Officer's testimony was denied on the 
grounds that such notes were not Jencks Act material and hearsay to the 


Officer and he could not be impeached by the same, (T.116, 119-124). 


= 315 = 


The Jenck. Act, 18 U. S.C. 3500, provides in part as follows: 


"(b) ‘After a witness called by the United States has 
testified on direct examination, the Court shall, on 
motion cf the defendant, order the United States to 
produce any statement (as herein after defined) of the 
witness in the possession of the United States which 
relates to the subject matter as to which the witness 
has testified**" 


"(e) ‘The ‘term statement as used in sub-sections (b), 
(c), and (d) of this section in relation to any witness 
calied by United States means - (1) a written statement 
made by said witness and signed or otherwise adopted or 
approved by him; or (2) a stenographic, mechanical, 
electrical, or other recording or transcription thereof 
which is substantially verbatim recital of an oral 
statement made by said witness to an agent of the = 
government, recorded contemporaneously with the making 
of such oral statement." 


The Jenck's Act does not require that if there is material 
within its purview, that it must be impeaching in nature as a 
condition precedent to turn over to the defense or defense use. 
Further, if the defense was entitled to turn over, it would seem 
that where the Officer testified as to what the defendant told 


him, his handwritten notes of the same would certainly be 


germane if they were inconsistent with his testimony in materdal 


respects. 

"*kkALL papers or Campbell "II" "copies" thereof written by 

a government witness himself or his amanuenis which was in 

the possession of the government are (e) (1) statements". 

U. S. v. Hilbrick (Ill. 1964), 232 F. Supp. U1, 121, 

Aff. 341 F. 2d 555, Cert. denied 381 U. S. 941. 

Hilbrick, supra, furthér holds that in determining whether a 
statement exists which has not properly been turned over, or if a 
particular demand is a statement within the meaning of the act, 
the trial judge must be guided by the individual circumstances of 
the case before him, giving mind always to the spirit of the act 
and the ever existing obligation to properly guarantee the accused 


his fundamental rights incident to trial. The Jencks Act does not 
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‘ody any goc” faith exerptions, or that non-productivity be 
due to bad faith. Lee v. U.S. 125 U.S. App» D.C. 126, 368 F. 
2d 834. Even if, good faith versus bad faith, is a material 
factor in the exercise of the Court's discretion, for striking 
testimony for non-productivity, no determination was made’ by the 
Court in this area. 


V. Even If Officer Young Were Qualified As An "Auto Theft Expert", 
Nevertheless, The Interpretation Of Confidential Serial Numbers 


Derived From Various Publications Was Not Properjy The Subject Of 
Expert Testimony. 


Over objection Officer Thomas Young was deemed qualified as 
an expert on auto theft, and permitted to testify as to a 
confidential serial number found on subject vehicle and what the 
various components of the serial number meant, (T. 128-138). The 
basis of qualification as an expert was five (5) years on the auto 
theft unit, attending an auto theft seminar, and menberstiip in the 
national association of auto theft investigators, (T. 131-132). 
Having found that Young was an expert, the Court presumably felt 
his qualifications entitled him to testify as to fntoruaaton he 
received from the Department of Motor Vehicles in identifying a 
tag number over objection of the defense, that the Department of 
Motor Vehicle records should be produced, (T. 133). Further, 
the Officer testified the serial plates for the year, make and 
model of car involved were affixed by a "pop" type rivet (similar 
to government's exhibit 4) whereas the serial number plate 

| 

(government's exhibit 1) was not so affixed. 
Officer Young conceded that he was not on the police force in 


1956; that the confidential serial number is not placed on the 
| 


vehicle by the police department and that the source of the 


interpretation of the so-called confidential serial number would be 
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cuter, the Tord Company, and that he was not a 

representative of that company and not in the business of 
affixing its serial numbers, plates or confidential serial numbers, 
(T. 136-138, 140-141). The source of the interpretation of the 
confidential number was a publication put out by the FBI or the 
National Auto Theft Agency and that the Officer was not emp loyed 
by that publishing source. 

A distinction should be drawn between expert testimony and 
the application of the best evidence rule. In addition, the 
qualification of an expert should not be used to circumvent the 
rules of evidence as to hearsay as well as best evidence. Further, 
even if Arguendo, a specialist in certain areas of law enforcement, 
whether it be auto theft, homicide, narcotics, etc., is of 
enhanced value, if not necessity in the detection and apprehension 
as to those matters within his specialty, it does not follow that 
as a consequence of this specialty he can qualify as an expert nor 
depending on the facts involved that expert testimony is required. 

Whether ‘a witness in a criminal case is shown to be qualified 
to testify as an expert is a matter in discretion of trial Court, 
and its ruling thereon will not be reversed unless manifestly 
erroneous, Hamilton vs. U. S., 26 App. D- C. 288. As to how much 
knowledge a witness must possess of.a certain’science or art in order 
that his opinion might be competent evidence is as stated in the 


discretion of the Court. So it was held in Bradley v. D. C. 20 App. 


D. C. 169, that a real estate officer of a trust company having 


general charge of the actual operation of the furnace, or competent’. 
to operate it in person, was not qualified as an expert on the 
subject of abatement of smoke. Bradley involved prosecution for 
allowing emission of certain character of smoke from chimneys of 


- 18 - 


*. 


eed” Manes. 


Jenkins v. U. S. . De-C. 300, 306, 307 F. 


set out when expert testimony should be allowed. 


“an observer is qualified to testify because he has further 
knowledge which the jury does not of the situation and 
transaction at issue. The expert has something different 
to contribute. This is a power to draw inferences from 
the facts which a jury would not be competent to draw. To 


warrant the use of expert testimony then, two elements are 
required. First, the subject of the inference must ‘be so 


distinctly related to some science, profession, business 
or occupation, as to be beyond the ken of the average 
laymen and second, the witness must have such skill, 
knowledge or experience in that field or calling as | to 
make it appear that his opinions or inference will | 
probably aid the tried in his search for truth**, 


In this juncture, it is submitted that even if this| witness 
was gualified as an expert on the subject of auto theft,i and 
apprehension and identification, expert testimony was not required. 
Further, records of the Department of Motor Vehicle as = as the 
publications pertaining to the confidential serial numbers were 
the best evidence. In Daniels v. U. S.,- U. S. 0: Cc. 

393 F. 2d 359, it was held that where an arrest based on the 

police lookout was challenged, the government should pradace the 
tape or log entry of the lookout, if it existed as the came as the 
best evidence of the information contained in the Lookout. In 

U. S. v. Rohalla (C.A, Ill., 1966), 369 F. 24 220, it was held 
error to permit the testimony of an FBI agent to testify as to whom | 
a license number was registered, which was based on his examination 
of a book published by the Department of Motor Vehicles of the 
Secretary of State's office of Illinois. The Court held that it 
was error to permit the government in this manner to prove the 
content of the printed record by oral testimony of the witness 


as the best evidence rule applied. See also Wigmore on Evidence Iv, 


p. 302, Sec. 1174. 


Government's exhibit 4, a pop type rivet, was received into 


evidence over objection, (T. 148-149). There was no showing that 
this exhibit was the rivet used Sy which government exhibit 1, 

a serial number plate, was affixed. The relevancy, if any, of 
this exhibit was based on expert testimony of Officer Young that 
this was the type rivet put on by the manufacturer in connection 
with affixing a serial numbers upon_ 1956 model vehicles similar 
to chose in issue here. This exhibit it is submitted was totally 
irrelevant and without preper foundation. If, by some principal 
of relavancy; a fact offered to be shown by autoptic preference is 
not admissible, because irrelevant, it cannot be shown, either in 
this or in any other way. IV Wigmore, 3rd Ed., Sec. 1150-1152. 
There is not’ even the remote contention of authentic identification 


of this exhibit that was at least the question in Pinckney v. U- S.. 


¥76 Uz Si App- D. G., 209, 363 F. 2d 696. 


VII. “The Government Made Improper Use Of The Indictment In Cross’ 
Examination Of The Defendant As To Date Of Alleged Offense. 


The government, on cross examination of the defendant used the 
indictment as follows: 


"Q, I show you a copy of the indictment in that case. 
When are you charged with having stolen that car?" 


"Q. What does your indictment say?" (T. 177) 

The purpose of an indictment is to furnish the accused with 
such description of the charge against him as will enable him to 
make his defense and avaii himself of his conviction or acquittal 
for protection against further prosecutions for the same cause; and 
secondly, to inform the Court of facts alleged so that it may 
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- : sufficient in law to support the 


conviction if one should be had. I. Underhill's Criminal 
Evidence 5th Ed., Sec. 80, p- 137. See also U. S$. Constitution, 
Sth Amendment, Rule 7, Federal Rules of Criminal Procedure. It 
is elemental that an indictment is not evidence, and if so, it 
should not have been used on cross-examination as if it: were an 


exhibit as here. 


CONCLUSION 


It is submitted that the defendant is entitled to the 


following relief, alternatively: (a) reversal and direction 


of entry of acquittal on the defendant's contention of insufficiency 
of evidence and lack of corroboration (b) reversal and remand for 


new trial for other errors alleged other than (a) preceding. 


Respectively submitted, 
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